BEFORE THE ENVIRONMENTAL APPEALS BOARD
FOR THE STATE OF DELAWARE
In the matter of
APPEAL OF SECRETARY’S ORDER EAB No. 2008-11

No. 2008-A-0036 (PIGEON POINT LANDF ILL
POST CLOSURE PERMIT)

STIPULATED SETTLEMENT AGREEMENT

WHEREAS, the City of Wilmington (COW) and the Delaware Solid Waste Authority
(DSWA) have owned, now own, and have operated portions of a municipal solid waste landfill
known as the Pigeon Point Landfill (PPLF), located at 1101 Lambsons Lane, New Castle,
Delaware;

WHEREAS, on or about December 21, 2005, COW and DSWA agreed with the
Delaware Department of Natural Resources and Environmental Control (DNREC) to apply to
DNREC for a permit related to the post closure care of the PPLF;

WHEREAS, on or about April 26, 2006, COW and DSWA filed a Jjoint application for
such permit;

WHEREAS, on or about November 19, 2008, DNREC issued the post closure permit to
COW and DSWA as co- permittees;

WHEREAS, DSWA filed this appeal to the DNREC Order adopting said permit;

WHEREAS, following the appeal, DSWA and DNREC entered into negotiations
regarding possible revisions to the permit, by which the appeal could be resolved on an amicable
basis;

WHEREAS, DSWA and DNREC have in good faith negotiated a tentative resolution of

the various points of disagreement between them regarding the permit;




WHEREAS, the tentative resolution of such points is embodied in a document attached
hereto as Exhibit A;

WHEREAS, DSWA has agreed to file an application for an amended permit requesting
that the terms agreed upon in Exhibit A be incorporated into an amended permit, with COW to
remain as a co-permittee;

WHEREAS, DNREC has agreed, upon receipt of a complete application, to initiate the
public participation process to afford an opportunity for the public to comment on the agreed
upon revisions to the permit before an amended permit is issued.

WHEREAS, DNREC has not at this time been provided sufficient evidence to support
the removal of COW as a co-permittee.

IT IS THEREFORE AGREED AS FOLLOWS:

[. DSWA shall promptly file an application for an amended permit which includes
changes to the existing permit, as reflected in Exhibit A. After solicitipg input or comment from
COW, DSWA shall file the application, whether or not COW also signs the application.

2. Upon receipt of the application and a determination that it is complete, DNRE‘C
promptly shall initiate and conclude the public participation process.

3. Upon completion of the public participation process, and if the Secretary finds
that issuance of the permit is warranted, DNREC shall issue an amended permit which takes into
consideration any public comment.

4. DSWA and DNREC (the Parties) agree to be bound by the terms of this
stipulation upon its execution on behalf of both Parties. The Parties shall then promptly request
a stay of this matter until DNREC issues the amended permit or either Party requests a hearing,

After the amended permit is issued, DSWA shall promptly request the Board dismiss this case,




and the amended permit shall be subject to a separate appeal by DSWA and any other party who

has legal standing to appeal the permit.

JEREMY W. HOMER, ESQUIRE for
Delaware Solid Waste Authority
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ROBERT F. PHILLIPS, ESQUIKE for
Delaware Department of Natural Resources

and Environmental Control
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Bosrd of Directors
Richard V. Pryor

Chairman

Ronald G. McCabe

Pasquale S. Canzano, PE., BCEE Vice Chairman

Chief Executive Officer Theodore W. Ryan
William J. DiMondi

Richard P. Watson, PE., BCEE Timathy P. Sheldon
Tonda L. Parks

Chief Operating Officer
Gerard L. Espasito

May 20, 2009

Nancy Marker

Department of Natural Resources
And Environmental Control

Solid Waste Branch

89 Kings Hwy

Dover, DE 19901

Dear Ms. Marker:

RE:  Pigeon Point Landfill (PPLF) Post Closure Care Permit -Completed Resolution Table,
Response Letter to DNREC Letter Dated May 8, 2009

This letter is in response to your letter dated May 8, 2009 confirming and clarifying the
agreements discussed in the completed resolution table (attached). DSWA acknowledges the

following:

a. A permit modification application shall be submitted in accordance with section 4.1.7 of the
Delaware Regulations Governing Solid Waste, which will be signed by both Permittees.

b. All requests to change “DSWA” to “Permittees” or the addition of the word *“Permittees” will
be submitted via a permit modification.

c. The proposed language for item 17 regarding stripping and covering areas in preparation for
placement of stabilized sludge material is agreed upon.

d. A drawing was provided showing the fenced area at the Pigeon Point Landfill in the original
permit application dated April 2006, under Exhibit 2, Access Control. Landfill gas migration
monitoring will take place in the adjacent buildings to the landfill in accordance with the
monitoring plan submitted in the original permit application dated April 2006, under Appendix
10, Exhibit 13, Attachment 2.

e. DNREC will not remove stormwater controls from the post closure care permit number I1.G.
DNREC will not revise the permit language for permit number I[.G. per DSWA’s suggestion,
however, will add the language “During the cap enhancement project”.

1128 S. Bradford Street, P.O. Box 455, Dover, Delaware 19903-0455
Phone: (302) 739-5361 Fax: (302) 739-4287
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PPLF Post Closure Care Permit
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f.  All requests to reduce inspections (i.e. Leachate Control System, Item 47) will be accompanied
by a description of how the reduced inspection frequency will be adequate.

g. DNREC currently agrees to the draft Environmental Covenant language. Should conditions
change at the end of the post closure care period and DNREC deems it necessary to revise the
current language DSWA agrees to discuss any proposed changes.

DSWA is in agreement with the resolution of these issues as stated above. DSWA is in
agreement that a formal motion will be made to withdraw the appeal from the Environmental Appeals
Board. DSWA anticipates submitting a permit modification application by June 30, 2009.

Yours Truly,

Lynsey B. Kocenko
Project Manager

Attachment

c: P. S. Canzano, P.E., BCEE
R. P. Watson, P.E., BCEE
A. M. Germain, P.E., BCEE
L. V. Miller, P.E., BCEE
R. M. Roddy, P.E., BCEE
A. D. Marconi, P.E.
D. A, Fluman
S. C. Kauffman
W.W. Pleasanton
J. E. Haley

Jeremy Homer, Esq. (PG&S)
Bryan Ashby (DNREC)

Bob Hartman (DNREC)
Ting Guo (DNREC)

Frank Gavas (DNREC)
Robert Phillips (DAG)

Kash Srinivasan (COW)

ceb/lbk/dnrec/pplfpostcloseurepermit/5-20-09responsetodnrecS-8letter



RECEIVED
MAY 1 4 2009
DSWA

S1atE OF DELAWARE
DESARTMENT OF NATURAL RESOURCES
, & ENVIRONMENTAL CONTROL
DivisiOoN OF AIR & WASTE MANAGEMENT

89 Kings HiGHwAY
DoveR, DeLaware 19901

May 8, 2009

Soup & HAZARDOUS WaASTE
MANAGEMENT BRANCH _

TeLeprone: (302) 739-
Fax No.: (302) 738-5060

Ms Lynsey Kocenko

Project Manager

Delaware Solid Waste Authority
1128 S. Bradford Street

P.O. Box 455

Dover, Delaware 19903-0455

Subject: Pigeon Point Landfill Post-Closure Care Permit — Completed Resolution Table
Reference: DSWA Letter Dated 4/28/09 and the Facility Permit (SW-08/01)

Dear Ms Kocenko:

The purpose of this letter is to confirm and clarify the agreements discussed in the table attached
to the DSWA letter dated April 28, 2009. The Solid & Hazardous Waste Management Branch
has agreed to resolve the 72 items listed in the DSWA’s table of permit concerns chiefly via
clanfying language and a strong commitment to work towards practical permit modifications
upon formal request by the Permittees. It i1s important to note that there have been no
compromises when it comes to the permit’s conditions regarding protection of health and the
environment. The following clarifications are provided for your use and to better reflect our
understanding of the resolutions agreed upon by DSWA and the SHWMB.

a. Regarding all of the items in the table where DSWA has agreed to pursue a permit
modification to change the language, please recognize that both Permittees must agree on
the particulars of such a modification and that both must sign the request. Please also
recognize that the permit modification must be submitted and processed in accordance
with the requirements of Section 4.1.7 of the Delaware Regulations Governing Solid

Waste (DRGSW).

b. With the exception of correction of the typo in condition IV.F.3.e of the permit, the
DSWA'’s requests to change “DSWA” to “Permuttees” must be submitted via the permit
modification process as agreed.

c. The SHWMB is willing to change the language for item 17 regarding stripping and
covering areas in preparation for placement of stabilized sludge matenal; however, both

Permittees must agree to the proposed language.

Delawane s good watune depends on you!
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Lynsey Kocenko
.May 6, 2009
Page 2

d. Recognize that DSWA has not yet provided a drawing showing the fenced area at the
Pigeon Point Landfill. Please also understand that we expect the Permittees to monitor
buildings adjacent to the landfill for gas migration in accordance with a gas monitoring
plan until that time that the Permittees can demonstrate that gas 1s not intruding into these
structures.

¢. The SHWMB has been very clear that the post-closure care permit must include
provisions for stormwater management and that the intent of the permit is not to double
regulate the Permittees. The Branch acknowledges that sediment and stormwater controls
will be regulated under the Sediment and Stormwater Plan Approval 2001-006, Rev 4
during the Cap Enhancement Project; however, we will not remove stormwater controls
from the Post-closure care permit and do not agree with the specific language cited by the
DSWA for the resolution of item 34. We will clarify condition II.G of the permit by
adding the DSWA suggested language prefaced by “During the Cap Enhancement
Project”.

f.  For permit modification requests to reduce inspections (i.e. Leachate Control System,
itern 47), please recognize that as part of the permit modification process, Permittees
must describe how the reduced inspection frequency will be adequate.

g. Initem 50 (permit condition I1.O.3), the SHWMB has agreed to replace a portion of this
permit condition with the performance standard suggested by the DSWA; however, the
use of the term “Permittees” will still need to be submitted as part of a permit
modification request.

h. We have attached the DSWA’s draft Environmental Covenant to this letter and the
SHWMB certifies our agreement with the proposed language. While we agree with the
draft language, there could be further modifications required to transition the Pigeon
Point Landfill from the post-closure care period into custodial care. Such a transition
must consider all owners, including the City of Wilmington and (currently) the Delaware
River and Bay Authority. The SHWMB cannot guarantee today that other conditions
such as maintenance or other plans (reference the DNREC Generic Environmental
Covenant provided to you on April 9, 2009) will not be required as part of the
Environmental Covenant once the post-closure care period ends. We can assure you that
such plans, if ever deemed necessary, would be used only as a mechanism to provide for
the custodial care needed to protect the public health and the environment and that such
modifications would contain language agreeable to all parties, including the City of
Wilmington. As discussed, we would not be willing to remove the requirement for the
Environmental Covenant from the permit at this time. Recognize too that the DSWA has
yet to provide a drawing showing the “fenced area” referenced by the draft covenant.




Lynsey Kocenko
May 6, 2009
Page 3

If DSWA is in agreement with the resolution of these issues DNREC would expect the formal
removal of the appeal from the Environmental Appeals Board. In addition, DNREC requests a
time frame as to when to expect the permit modification which will seek to permanently resolve
these issues. If you have any questions concerning this letter, please contact Mr. Hartman at

(302) 739-9403.

Sincerely,
Nancy C! er

Environmental Program Manager I
Solid & Hazardous Waste Management Branch

NCM: RH:dtd
DSWAWPigem Point\General Comrespondence\RHO901

enclosure

cc: Bryan Ashby, Environmental Program Manager I, SHWMB
Ting Guo, Engineer, SHWMB
Frank Gavas, Hydrologist, SHWMB
Robert F. Phillips, DAG
Kash Srinivasan, Commissioner, DPW, City of Wilmington
Anne Germain, Chief Engineer, DSWA
Robin Roddy, Senior Facility Manager, DSWA
Dan Fluman, Manager of Environmental Testing and Monitoring, DSWA




DRAFT ENVIRONMENTAL COVENANT

This Environmental Covenant is entered into by the Delaware Solid Waste Authority
(DSWA) (“Owner”) and the Delaware Department of Natural Resources and Environmental
Control (“DNREC”) pursuant to 7 Del. C. Chapter 79, Subchapter II, Uniform Environmental
Covenants Act, for the purpose of subjecting the Property to the activity and use limitations as
set forth herein.

WITNESSETH

WHEREAS, the DSWA is the Owner of certain real estate located at 1101 Lambsons
Lane in New Castle County, Delaware, as described below (“Property”); and

WHEREAS, it is intended that certain activity and use limitations be placed on the
Property; and

WHEREAS, Owner is willing to establish this Environmental Covenant on the Property.
Now therefore, Owner DSWA and DNREC agree to the following:

1. Environmental Covenant. This instrument is an environmental covenant
developed and executed pursuant to 7 Del. C. Chapter 79, Subchapter II, Uniform
Environmental Covenants Act.

2. Property. This Environmental Covenant applies to the fenced in area on the
following New Castle County tax parcel number(s); 1001100033, 1001 100039,
1001100040, 1001100041, located at 1101 Lambsons Lane in New Castle County,
Delaware, and more particularly described in Exhibit A and Exhibit B [drawing to show
fence line] attached hereto and hereby incorporated herein by reference (“Property™). Said
parcels comprise part of the Pigeon Point Landfill, namely that part owned by DSWA.

3. Owner. DSWA (“Owner”), which is located at 1 128 S. Bradford Street, Dover,
DE 19904, is the owner of the above identified parcels, which comprise the Property.

4, Holder. DNREC is the Holder of this Environmental Covenant.

5. Activity and Use Limitations, Owner hereby agrees to comply with the following
activity and use limitations:

[a.]  Use Restriction. Use of the Property shall be restricted solely to
those non-residential type uses permitted within Commercial,
Manufacturing, Industrial Districts or Recreational Uses, respectively, as
such district types described and permitted, respectively, pursuant to the
New Castle County Code in effect of the date of this Declaration;

January 1, 2016



[b.] Limitation of Groundwater Withdrawal. No potable groundwater
wells shall be installed, and no potable groundwater shall be withdrawn

from any well, on the Property without the prior written approval of
DNREC. There shall be no digging, drilling, excavating, grading,
constructing, earth moving, or any other land disturbing activities at
depths greater than 2 feet within the footprint of the Property without the
prior written approval of DNREC; :

6. Running with the Land. This Environmental Covenant shall be binding upon the
Owner and all assigns and successors in interest, including any Transferee, and shall run
with the land, pursuant to 7 Del. C. Section 7910(a), subject to amendment or termination
as set forth herein. The term “Transferee,” as used in this Environmental Covenant, shall
mean any future owner of any interest in the Property or any portion thereof, including,
but not limited to, owners of an interest in fee simple, mortgagees, easement holders,
and/or lessees.

7. Notice upon Conveyance. Each instrument hereafter conveying any interest in the
Property or any portion of the Property shall contain a notice of the activity and use
limitations set forth in this Environmental Covenant, and provide the recorded location of
this Environmental Covenant.

8. Compliance Enforcement. Compliance with this Environmental Covenant may be
enforced pursuant to 7 Del. C. Section 7916. Failure to timely enforce compliance with
this Environmental Covenant or the use limitations contained herein by any party shall
not bar subsequent enforcement by such party and shall not be deemed a waiver of the
party’s right to take action to enforce any non-compliance. Nothing in this
Environmental Covenant shall restrict the Secretary of DNREC from exercising any
authority under applicable law.

9. Rights of Access. Owner hereby grants to DNREC, its agents, contractors, and
employees the right of access to the Property for implementation or enforcement of this

Environmental Covenant.

10.  Amendment or Termination. This Environmental Covenant may be amended or
terminated by consent of all of the following: the Owner or a Transferee; and DNREC,

pursuant to 7 Del. C. Section 7915 and other applicable law.

1. Severability. If any provision of this Environmental Covenant is found to be
unenforceable in any respect, the validity, legality, and enforceability of the remaining -
provisions shall not in any way be affected or impaired.

12. Governing Law. This Environmental Covenant shall be governed by and
interpreted in accordance with the laws of the State of Delaware.

13. Recordation. Within thirty (30) days after the date of the final required signature
upon this Environmental Covenant, Owner shall file this Environmental Covenant for
recording, in the same manner as a deed to the Property, with the New Castle County
Recorder of Deeds Office. This environmental covenant must be indexed in the grantor’s

January 1, 2016



index in the name of the Owner, and in the grantee’s index in the name of the Holder,
DNREC.

14.  Effective Date. The effective date of this Environmental Covenant shall be the
date upon which the fully executed Environmental Covenant has been recorded as a deed
record for the Property with the New Castle County Recorder of Deeds.

15. Distribution of Environmental Covenant, The Owner shall distribute a file-and
date-stamped copy of the recorded Environmental Covenant to: DNREC.

16.  Notice. Any document or communication required by this Environmental
Covenant shall be submitted to DNREC.

The undersigned representatives of the Owner and certifies that they are
authorized to execute this Environmental Covenant.

IT IS SO AGREED:

Delaware Solid Waste Authority

Signature of Owner
Printed Name and Title Date
State of )
) ss:
County of )

Before me, a notary public, in and for said county and state, personally appeared
, a duly authorized representative of , who
acknowledged to me that he/she did execute the foregoing instrument on behalf of

IN TESTIMONY WHEREOF, I have subscribed my name and affixed my
official seal this day of ,2016.

Notary Public

January 1, 2016



Delaware Department of Natural Resources and Environmental Control

Signature
Printed Name and Title Date
State of )
) ss:
County of )

Before me, a notary public, in and for said county and state, personally appeared
, a duly authorized representative of . who
acknowledged to me that he/she did execute the foregoing instrument on behalf of

IN TESTIMONY WHEREOF, I have subscribed my name and affixed my
official seal this day of , 2016.

Notary Public

January 1, 2016



DELAWARE SOLID

WASTE AUTHORITY

April 28, 2009

Pasquale S. Canzano, PE., BCEE
Chief Exeacutive Officor

Richard P. Watson, PE., BCEE
Chiet Opersting Officor

Robert Hartman

Department of Natural Resources
And Environmental Control

Solid Waste Branch

89 Kings Hwy

Dover, DE 19901

Dear Mr. Hartman:

Board of Directars
Richard V. Pryor
Chairman

Ronald G. McCabe
Vica Chasrman
Theodore W. Ryan
William J. DiMondi
Timothy P Sheldon
Tonda L. Parks
Gerard L. Esposito

RE:  Pigeon Point Landfill (PPLF) Post Closure Care Permit ~Completed Resolution Table

In accordance with the Environmental Appeals Board process both the Delaware Solid Waste
Authority (DSWA) and the Department of Natural Resources and Environmental Control (DNREC)
have been working closely together to resolve DSWA's concerns to the permit. All the items on the
attached list have been agreed upon by both DSWA and DNREC. Please review the list and confirm
in writing at your earliest convenience that the list is accurate. DSWA understands that the only item
not resolved is the draft Environmental Covenant which DNREC is currently reviewing. DSWA has
agreed to discuss any comments DNREC may have regarding this Environmental Covenant.

Thank you for your cooperation in this matter.
Yours Truly,
/ﬁ‘{ ALy ?(OCQ&KO

Lynsey B. Kocenko
Project Manager

Attachment
c: P. S. Canzano, P.E., BCEE
R. P. Watson, P.E., BCEE
~A. M. Germain, P.E., BCEE
L. V. Miller, P.E., BCEE
R. M. Roddy, P.E., BCEE
A. D. Marconi, P.E.
D. A. Fluman
S. C. Kauffman
W.W. Pleasanton
J. E. Haley

Jeremy Homer, Esq. (PG&S)

Bryan Ashby (DNREC)

Nancy Marker (DNREC)
Pwr/LBK/completed resolution table letter

1128 S. Bradford Street, PO. Box 455, Dover, Delaware 19903-0455
Phone: (302) 739-5361 Fax: (302) 739-4287
CITIZENS’ RESPONSE LINE: 1-800-404-7080 www.dswa.com
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DRAFT ENVIRONMENTAL COVENANT

This Environmental Covenant is entered into by the Delaware Solid Waste Authonity
(DSWA) (“Owner™) and the Delaware Department of Natural Resources and Environmental
Control (“DNREC”) pursuant to 7 Del. C. Chapter 79, Subchapter II, Uniform Environmental
Covenants Act, for the purpose of subjecting the Property to the activity and use limitations as

set forth herein.

WITNESSETH

WHEREAS, the DSWA is the Owner of certain real estate located at 1101 Lambsons
Lane in New Castle County, Delaware, as described below (“Property”); and

WHEREAS, it is intended that certain activity and use limitations be placed on the
Property; and

WHEREAS, Owner is willing to establish this Environmental Covenant on the Property.

Now therefore, Owner DSWA and DNREC agree to the following:

1. Environmental Covenant, This instrument is an environmental covenant

developed and executed pursuant to 7 Del. C. Chapter 79, Subchapter I, Uniform
Environmental Covenants Act.

2. Property. This Environmental Covenant applies to the fenced in area on the
following New Castle County tax parcel number(s); 1001100033, 1001 100039,
1001100040, 1001100041, located at 1101 Lambsons Lane in New Castle County,
Delaware, and more particularly described in Exhibit A and Exhibit B [drawing 10 show
fence line] attached hereto and hereby incorporated herein by reference (“Property”). Said
parcels comprise part of the Pigeon Point Landfill, namely that part owned by DSWA.

3. Owner. DSWA (“Owner”), which is located at 1128 S. Bradford Street, Dover,
DE 19904, is the owner of the above identified parcels, which comprise the Property.

4. Holder. DNREC is the Holder of this Environmental Covenant.

5. Activity and Use Limitations, Owner hereby agrees to comply with the following

activity and use limitations:

fa]  Use Restriction. Use of the Property shall be restricted solely to
those non-residential type uses permitted within Commercial,
Manufacturing, Industrial Districts or Recreational Uses, respectively, as
such district types described and permitted, respectively, pursuant to the
New Castle County Code in effect of the date of this Declaration;
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[b.]  Limitation of oundwater Withdrawal. No potable groundwater
wells shall be installed, and no potable groundwater shall be withdrawn
from any well, on the Property without the prior written approval of

depths greater than 2 feet within the footprint of the Property without the
prior written approval of DNREC;

6. Running with the Land, This Environmental Covenant shall be binding upon the
Owner and all assigns and successors in interest, including any Transferee, and shall run

with the land, pursuant to 7 Del. C. Section 7910(a), subject to amendment or termination
as set forth herein. The term “Transferee,” as used in this Environmental Covenant, shall

not bar subsequent enforcement by such party and shall not be deemed a waiver of the
party’s right to take action to enforce any non-compliance. Nothing in this
Environmental Covenant shaj] restrict the Secretary of DNREC from exercising any

authority under applicable law.
9. Rights of Access. Owner hereby grants to DNREC, its agents, contractors, and

employees the right of access to the Property for implementation or enforcement of this
Environmental Covenant,

10. Amendment or Termination. This Environmental Covenant may be amended or
terminated by consent of all of the following: the Owner or a Transferee; and DNREC,
pursuant to 7 Del. C. Section 7915 and other applicable law.

Il.  Severability, If any provision of this Environmenta] Covenant is found to be
unenforceable in any respect, the validity, legality, and enforceability of the remaining

provisions shall not in any way be affected or impaired.

2. Goveming Law. This Environmental Covenant shall be governed by and
interpreted in accordance with the laws of the State of Delaware.
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index in the name of the Owner, and in the grantee’s index in the name of the Holder,
DNREC.

14. Effective Date, The effective date of this Environmental Covenant shall be the
date upon which the fully executed Environmental Covenant has been recorded as a deed
record for the Property with the New Castle County Recorder of Deeds.

15.  Distribution of Environmental Covenant. The Owner shall distribute a file-and
date-stamped copy of the recorded Environmental Covenant to: DNREC.

16.  Notice. Any document or communication required by this Environmental
Covenant shall be submitted to DNREC.

The undersigned representatives of the Owner and certifies that they are
authorized to execute this Environmental Covenant,

IT IS SO AGREED:

Delaware Solid Waste Authority

Signature of Owner

Printed Name and Title Date
State of )
) Ss:
County of )

Before me, a notary public, in and for said county and state, personally appeared
, a duly authorized representative of , who
acknowledged to me that he/she did execute the foregoing instrument on behalf of

IN TESTIMONY WHEREOQF, I have subscribed my name and affixed my
official seal this day of , 2016.

Notary Public
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Printed Name and Title

Date T
State of

—_—_— )

) ss:
County of )

Before me, a notary public, in and for said county and state

a duly authorized representative of
acknowledged to me that he/she did €xecute the foregoing Instrument on behalf of

» personally appeared

IN TESTIMONY WHEREQOF, | have subscribed m
official seal this

Notary Public
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